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MEMO: Licensing Unit Council

To Southwark Licensing Date 09 April 2009

Copies
From David Franklin Telephone 020 7526 5800 Fax 0207525 5768
Email licensing@southwark.gov.uk

Subject Agora Units 1, 2, 3 & 4 92-94 Borough High Street.

I make representation to the four applications under the Gambling Act 2005 for the premises
known 92-894 Borough High Street under the grounds of protecting children and other
vulnerable people from being harmed or exploited by gambling.

Firstly the application seeks to artificially separate the premises into four premises on the
existing premises, this is contrary to section 152 (1) (b) A premises licence - may not be
iIssued in respect of premises if a premises licence already has effect in relation to the
premises,

Secondly in the Gambling Commission Revised Guidance to Licensing Authorities 2nd
Edition October 2008 Paragraph 7.13 states that the Commission does not consider that
areas of a building that are artificially or temporarily separated can properly be regarded as
different premises, some examples of temporary separation the guidance does not enter into
guidance on artificial separation as is the case in these applications. The existing premises
currently operates as an adult gaming centre (AGC) for the whole premises, there seems to
be no reasonable explanation for artificially splitting the premises when the primary activity
can currently take place on the premises.

Paragraph 7.18 of the guidance states that In determining whether two or more proposed
premises are truly separate; the licensing authority should be aware of factors which could
assist them in making their decision. Depending on all the circumstances of the case these
may include:

e Do the premises have different postal addresses?

e Do the premises have a separate registration for business rates?

e |s the premises’ neighbouring premises owned by the same person or someone else?
e Can each of the premises be accessed from the street or a public passageway?

e Can the premises only be accessed from any other gambling premises?

There is no address listing currently in the Post Office database online search,

Currently there is only one listing for business rates from the Valuation Office Agency which
lists the premises as "JOB CENTRE 92-94, BOROUGH HIGH STREET, LONROMN-SETLL"
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From the applications it can be seen that the proposed premises are all owned by the same
person, indeed the applications were sent by the same company at the same time with cne
covering letter.

Other indicators are open to the committee to determine if these are indeed separate
premises, for instance is there separate planning consent for each of the premises, while
planning consent is not a requirement for grant of a premises licence it can be an indicator to
show if there is one or four separate premises.

Paragraph 7.16 says that the authority is entitled to consider the effect of the division, which
would see an increase in the number of B3 high value machines, from 4 to 18 which would
lead to an increase in availability and in the risk of harm to the vulnerable.

Under the Gambling Act 2005 a premises is entitled to;

1. an unlimited number of category D gaming machines,

2. an unlimited number of category C gaming machines,

3. a maximum of four (4) category B3 or B4 gaming machines,
4. prize gaming.

It is my opinion that it is the provision of category B3 gaming machines which is at issue in
this particular case, as these can provide a £500 jackpot payment. The table below sets out
the key differences between the relevant categories:

 Machine Category =~ Maximum Charge For Use = Maximum Prize

Category D 10p £5 cash/
30p E£8 non money prize
Category C | 50p | £35 |
Category B3 £1 | £500
Category B4 £1 £250 ]

Thirdly the Gambling Commission gave recent advice on the definition of premises 28 April
2008 and letters dated 12 and 26 March 2008 which considers the Governments intention on
the number of category B3 machines that premises allow (4 in the case of adult gaming
centres} and seeks to curb unscrupulous operators from circumventing the law relating to the
number of machines by artificially separating premises.

Fourthly | put forward that the Southwark statement of gambling licensing policy section 92
which looks at the location of the premises, it states that “The authority will give special
consideration in relation to the proximity of premises to ... Areas where there is considered
to be an over concentration of similar existing licensed operations.” | put forward that splitting
the premises into four effectively increases the amount of high payment category B3
machines from 4 to 16 and will produce an area of over concentration of high stake gaming
machines to attract vulnerable persons to play.

Fifthly in a letter from Minister for Sport, Gerry Sutcliffe MP, it says that the Government is
considering increasing the number of B3 machines legally available in bingo premises fram 4
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to 8 however he goes on to state "l have also considered whether AGCs should benefit from
the increased machine entitlement | am proposing for bingo clubs. However, | am not
persuaded on the basis of the evidence that has been presented to me that the same
exceptional and special circumstances apply. For instance, no evidence has been presented
of closures on the scale of those experienced in the bingo industry. In AGCs, gaming

machine play is not an ancillary activity, nor is there any clear evidence of unmet demand for
such machines. "

Sixthly there is a recent appeal at a Magistrate's Court (Luxury Leisure and South Tyneside
Council) by an AGC operator on the refusal by the licensing authority to grant the spilitting of
their premises under the Gambling Act 2005, the decision by the authority was upheld and

the appeal dismissed. While this case is not binding on this licensing authority members may |
consider the circumstances of the case in determining these current applications.

| therefore conclude thgt these applications seek to artificially separate an existing adult
gaming premises into W to circumvent restrictions on the number of B3 machines that the
premises are allowed against the intentions of Government and the Act and that, as a
premiseas cannot have more than one licence, members should consider that the
applications should be rejected and that matters regarding the number of machines cn a
premises be left to the consideration of the Government.

Copies of the documents mentioned in this representation are attached and form part of this
representation, | reserve the right to submit additional supporting evidence on the definition

of premises and under the objective of protecting children and other vulnerable people from
being harmed or exploited by gambling to support this representation.
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COMMISSION

Definition of premises

The Gambling Commission (the Commission) intends to strengthen the guidance it issues to local
authorities under section 25 of the Gambling Act 2005 (the Act) relating to the definition of
premises. This will include changes to part seven of the '‘Guidance to Licensing Authorities

(2" edition June 2007)' document. This has been prompted by increasing numbers of premises
licence applications being made to licensing authorities which appear to be in conflict with the
intentions of Parliament.

The intention of Parliament regarding the definition of premises

Farliament's intention relating to the number of higher category gaming machines available for use
in gambling premises is set out on the face of the Act. In particular, section 172 the Act places
restrictions on the number and categories of gaming machines that can be made available in
casines, bingo premises, betting premises and adult gaming centres,

Parliament's intention relating to access between different types of gambling premises is set down
in regulations, through the Gambling Act 2005 (Mandatory and Default Conditions) (England and
Wales) Regulations 2007 {51 2007/1409) and the Gambling Act 2005 (Mandatory and Default
Conditions) (Scotland) Regulations 2007 (381 2007/266). The Government's intention behind
restricting access between certain gambling premises in this way is set down in the Department for
Culture, Media and Sports’ document ‘Explanatory Memorandum to the Gambling Act 2005
{Mandatory and Default Conditions) (England and Wales) Regulations 2007'. Paragraph 7.6 of this
document reads:

‘The Act provides that... a single premises may not have more than one premises licence
autherising a type of gambling activity. There were concemns that some unscrupulous
operators might seek to circumvent this by artificially subdividing their premises and securing
separate premises licences for its composite parts, which would undermine the different
categones of premises licence created by the Act... we wanted to ensure that operatars do not
circumvent the rules governing the maximum number of gaming machines of Category B and
above permitted in different premises. And finally, we were determined to ensure that all
gambling premises have publicly accessible entrances, and are not developed in the
backrooms of other commercial premises. The department decided to address these concerns
by proposing conditions which restricted the access between different types of gambling
premisas,

The full text of the Explanatory Memorandum can be found here. It refers only to the regulations
for England and Wales, however the Memorandum also reflects the policy intentions behind the
equivalent Scottish regulations:

Victona Square House T 0121 230 6500
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Strengthening the guidance

Currently, the Commission's guidance at paragraphs 7.11 and 7.12 of the ‘Guidance to Licensing
Authorities (June 2007) document describes what may be considered as a premises. Paragraph
7.1 states that:

“...there is no reason why a single building could not be subject to more than one premises
licence, provided they are for different parts of the building, and the different parts of the
building can reascnably be regarded as being different premises

However, this paragraph goes on to describe that this approach has been taken in order to allow
large, multiple unit premises to obtain premises licences, as long as appropriate safeguards are in
place. Any sub-division of an existing premises must of course comply with the mandatary
conditions relating to access between premises. Paragraph 7.12 then suggests that whether
different parts of a building can properly be regarded as being separate premises will depend on
the circumstances such as its location and the suitability of the separation. The guidance also
states that the Commission does not consider that areas of a building that are artificially or
temporarily separated can properly be regarded as different premises,

We intend to add a further section to this part of the ‘Guidance to Licensing Authorities (June
2007) document to further emphasise Parliament's intentions of the Act regarding the definition of
premises, and to make clear that premises existing under the Act must be genuinely separate with
the required access and supervision requirements in place.

The new section will also include guidance on providing the principal gambling activity in all
premises licensed under the Act. This is to assist licensing authorities considering applications for
multiple premises licences on a single site, where they need 1o be satisfied that the primary
purpose of the premisas licence is being fulfilled, ie betting facilities are provided in a betting shop
players can fully parlicipate in bingo at all bingo premises. and so on.

This updated guidance will be based around our position as set out in our open letter 1o trade
associations: first letter, and our follow-up letter which confirms that there needs to be an
acceptable balance between the provision of the principal gambling activity and the provision of
gaming machines: second letter,

MNext steps

The Commission is committed to full consultation on any changes to the 'Guidance ta Licensing
Authorities (June 2007) document, We expect to issue a consultation paper in May 2008 detailing
our proposed revisions to our guidance, and will publish a final version during the summer.

The Commission will continue to monitor the way in which operators seek to use the provisions of
the Act. If it becomes clear that operators are attempting to provide what are, in effect, higher
category machine arcades under the guise of either a betting or bingo premises licence with only
token betting or bingo provision we will nol hesitate to introduce aperating licence conditions and |
ar recommend to the Department for Culture, Media and Sports and Scottish Ministers that
additional regulations are required to underpin the clear policy intentions of the Act.

Licensing authaorities that are currently considening premises licence applications to divide an
existing premises into multiple premises may wish to refer to the sections of the Explanatory
Memorandum highlighted above, and to the Commission’s draft revised guidance which we will
shortly be consulting on. We will consider also the application of our updated guidance towards
premises thal have already been divided.

If the premises licence applications refer to binge premises licences, licensing authorities are
remindead that the Commission has published an infarmation paper summarising some
considerationg, which is available hara.

¥ .



COMMISSION

Dear Collzague

Provision of facilities for gambling in premises licensed under the Gambling Act 2005

The Gambling Commission is aware that some operators {in particular existing AGC
aperators) may be considering applying for licences, even though they do not intend to
provide the primary activity the licence is intended to authorise on their premises. The
operators may be applying for betting or bingo operating and premises licences under the
Gambling Act 2005 (the Act) because they believe that this will allow them to take advantage
of the gaming machine entitlements which accrue from such licences.

Having carefully considered this matter, it is the Commission's view that such an arrangement
is not permissible. In the Commission's opinion an operator must provide the principal activity
authorised by their operating and premises licences, before they are able to take advantage of
any additional entittement to make gaming machines available for use on their premises. We
have set out below some examples of the situation we are describing:

Betting premises

The Commission is aware that there may be operators who intend to apply to the local
licensing authority for a betting premises licence on the basis that they intend to provide four
category B2 gaming machines on the premises but do not intend to offer any facilities for
betting on the premises. In the Commission's view, it is not permissible for an operator to
provide gaming machines in this way without also offering facilities for betting.

A betting operating licence authorises its holder to ‘provide facilities for betting ' (section
B5{2)(c) of the Act). Likewise. a betting premises licence authorises premises to be used for
‘the provision of facilities for befting. . (section 150(1){e) of the Act). The ahility to make up to
four gaming machines, within categories B2 — D, available is an additional authorisation
conferred upon the holder of a betting premises licence {section 172(8) of the Act): it is not a
free standing right to make gaming machines available for use, It follows that unless a betting
premises operator offers facilities for betting it should not be making gaming machines
available on the premises in quastion.

Bingo premises

The Commission is also aware that there may be operators who intend to apply for bingo
premises licences on the basis that they intend to make gaming machines available but do not
intend to offer facilities for bingo on the premises.

A bingo operating licence authorises its holder to 'provide facilities for playing bingo' (section
B5(2)(b) of the Act). Likewise, a bingo premises licence authorises premises to be used for
‘the provision of facilities for the playing of bingo' [section 150(1)(b) of the Act). It follows that
a bingo premises should not make gaming machines available for use without also offering
facilities for playing bingo.

Victoria Sguare House T 0121 230 6500
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Thus, while the Commission acknowledges that gaming machines at bingo premises can be
made available for use at times when bingo is not being played at the premises, the fact

remains that the operator must provide facilities for the playing of bingo at the premises in
order to enjoy the machine entitlement.

Consideration of applications for operating licences

In order to avoid operators applying for licences on the basis of a misunderstanding about
what the licence authorises them to do, the Commission may, when it receives an application
for an operating licence, contact the applicant to check that they do intend to offer the primary
gambling activity for which the category of licence is intended before going on to consider the
application in detail,

The Commission alse intends to inform licensing authorities of its position in order that they
can be aware of any implications for their local licensing activity and we are considering the
nature of guidance that should be issued to licensing autharities on this matter under section
25 of the Act.

Existing licence holders

The Commission is aware that there may be gambling premises, which are already in
existence, that do not provide the primary licensed activity covered by their licences but do
make gaming machines available on the premises. The Commission is also aware that some
of these premises may have been in existence under previous legislation and may, as a
result, have been entitled to convert their old permissions into operating and premises
licences. However, as you will know, the gaming machine regime under previous legislation
and that under the 2005 Act differ in material respects.

In such cases the Commission intends, over the coming months, to contact any such
operators and the relevant licensing autherities as part of our wider compliance programme,
with a view to agreeing a suitable approach for achieving compliance with the requirements of
the Act,

| hope that this letter clarifies the Commission’s position. If you have any questions please
call 0121 230 6666,

Yours sinceraely

Hazel Canter
Director of Licensing and Compliance
Gambling Commission

o



COMMISSION

26 March 2008 LETO8/05

The provision of betting facilities in licensed betting premises

I refer to the Commission's recent letter regarding the circumstances under which gaming
machines are made available for use on licensed betting premises.

The Commission is aware that some commentators have questioned whether the
Commission's interpretation of the legal position is correct. The Commission is also awara
that some operators may be considering making minimal facilities available for betting, as a
means of addressing the issue. Forexample, the Commission has been asked whether it
would be sufficient to offer a single betting terminal, on the basis that the single betting
terminal would amount to providing facilities for betting on the premises in question.

The Commission recognises that ultimately It is for the Courts to decide how statutes should
be interpreted. However, having further considerad matters in the light of the representations
we have received on this issue, the Commission remains of the view that an operator must
affer the primary activity of betting facilities in order to take advantage of the additional gaming
machines entittement which is conferred upon licensees of premises providing betting
faciliies. There can be little doubt that this was what Parliament intended and what we
consider the Act to have achieved.

The Commission is concerned, therefare, by the prospect that some operators of licensed
betting premises may be considering making available only the barest minimum of betting
facilities, As a resuit, we thought that we should alert you to our concerns and to the steps
open to the Commission if it considers it necessary to take further steps to control the
circumstances under which gaming machines are made available for use.

Maintaining an appropriate balance between the availability of gaming machines and
the provision of facilities for betting

In the Commission's view it is also impartant, in relation to the licensing objective of protecting
vulnerable persons from being harmed or exploited by gambling, that customers should be
offered a balanced mix of betting and gaming machines in licensed betting premises. Thus,
whilst the Commission recognises that betting premises are permitted to offer gaming
machines, including B2 gaming machines, the Commission considers that betting should be a
core element of the gambling facilities being offered to customers in such premises.

The Commission thinks that such an approach supports the delivery of the licensing
objectives of the Gambling Act 2005, as it means that customers are able to make a choice
whether to place bets or play machines, which are more repetitive in nature and have a
relatively quicker speed of play.

Licence Conditions

For the reasons outlined above, the Commission considers that it would be undesirable for
betting premises to efferonly or predominantly gaming machines,
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As such, If it became necessary the Commission would consider whether it should impose a
condition on licences to prevent the use of betting premises for the provision of gaming
machines as the principal or only activity.

In monitoring operators’ continued suitability to provide facilities for gambling. the Cammission
may also review an operating licence if it appears to the Commission that an operator is not
offering betting facilities in a manner which supports the pursuit of the licensing objectives.

Regulations

If necessary too, the Commission will consider recommending to the Secretary of State that
further Regulations should be made under section 240 of the Gambling Act 2005 to control
the circumstances in which gaming machines are made available for use.

| hope this clarifies the Commission's position on this mattér. As | have indicated we continue
to consider that the way the Act is constructed requires betting facilities to be provided in
premises with a betting licence and furthermore that thase facilities must not be merely
ancillary to any machines provided. You should be aware that if the courts were to take
another view, we would consider the introduction of conditions as a matter of urgency to
achieve the same policy outcome,

If you would like to discuss the implications of this for your business please email me with
contact details or phane my office on 0121 230 6570 or our enguiry line an 0121 230 6666
and we can arrange for someone from the Commission to call you,

Hazel Canter
Director of Licensing and Compliance
Gambling Commission
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Definition of “premises”

88. Premises are defined in the Act as "any place”. A single premises cannot
have multiple premises licences allowing different types of gambling at
different times. However, a single building can be subject to more than one
premises licence, provided they are for different parts of the building and
the different parts of the building can be reasonably regarded as being
different premises. Whether different parts of a building can properly be
regarded as being different premises will always be a question of fact in
the circumstances. However, the Gambling Commission does not consider
that areas of a building that are artificially or temporarily separate can be
properly regarded as different premises.

89. This licensing authority takes parlicular note of the Gambling
Commission’s Guidance for local authorities which states that

« Licensing authorities should take particular care in considering
applications for multiple licences for a building and those relating to a
discrete part of a building used for other (non-gambling) purposes. In
particular they should be aware that entrances and exits from parts of a
building covered by one or more licences should be separate and
identifiable so that the separation of different premises is not
compromised and that people do not 'drift’ into a gambling area.

« Licensing authorities should pay particular attention to applications
where access to the licensed premises is through other premises
(which themselves may be licensed or uniicensed). Clearly, there will
be specific issues that authorities should consider before granting such
applications. for example whether children can gain access:
compatibility of the two establishments; and ability to comply with the
requirements of the Act. But, in addition, an overriding consideration
should be whether, taken as a whole, the co-location of the licensed
premises with other facilities has the effect of creating an arrangement
that atherwise would, or should, be prohibited under the Act.

80. It should also be noted that an applicanl cannot obtain a full premises
licence until the premises in which it is proposed to offer the gambling are
constructed. The Gambling Commission has advised that reference to “the
premises” are to the premises in which gambling may now take place.
Thus a licence to use a premises for gambling will only be issued in
relation to premises that are ready to be used for gambling, This authority
agrees with the Gambling Commission that it is a question of fact and
degree whether premises are finished to a degree that they can be
considered for a premises licence. The Gambling Commission
emphasises that requiring the building lo be complete is necessary to
ensure that the authority and other respensible authorities with inspection
rights can inspect the premises fully.




Location

91

9Z.

93,

94.

As per the Gambling Commission's Guidance for local authorities, this
authority will pay parlicular attention to the protection of children and
vulnerable persons from being harmed or exploited by gambling, as well
as issues of crime and disorder.

In pursuit of these objectives, when determining applications for premises
licences, this authority will have regard to the location of the premises. The
authority will give special consideration in relation to the proximity of
premises to

+ Local schools, youth clubs, shops, parks, leisure and recreational
establishments and any other similar premises directed at, or
primarily used by children or families

« Places where vulnerable people are housed or treated, including
clinics, recovery centres, outpatients clinics and homes

« Residential areas where there is a high concentration of children
and young people or vulnerable people

e Areas where there is a high level of organised crime

» Places of worship, community facilities or public buildings

» Areas where there is considered to be an over concentration of
similar existing licensed operations

This list is not exhaustive and, as stated, each case will be considered
upon its own merits, If an applicant can show how they can overcome
licensing objective cancerns this must be taken into account.

Althaugh this authority recognises that nuisance is not one of the three
stated licensing objectives and that the guidance to the Act states that
disorder is intended to mean activity that is more serious than nuisance,
this authority will receive infarmation fram the Council’s environmental
heaith noise team on nuisance issues as being relevant to matters of
location of premises.

Duplication with other regimes

95.This authority will seek to avoid any duplication with other stalutory /

96.

a7,

regulatory systems where possible, including planning.

This authority will not consider whether a licence application is likely to be
awarded planning permission or building regulations appraoval, in its
consideration of it.

However, applications for premises licences for permanent commercial
premises should normally be from businesses with planning consent for
the szperly concerned. Licensing applications should not be a re-run of

[ 3



Written Ministerial Statement

Gaming Machines
Minister for Sport (Gerry Sutcliffe MP):

In recent months 1 have received a range of representations from trade bodies in the
gambling industry seeking changes to the regulatory regime for gaming machines
established by the Gambling Act 2005 (“the Act”™), and implemented by secondary
legislation from | September 2007,

Through the Act, we have established a comprehensive new system of regulation for
gaming machines, with consumer protection at its heart, Qur number one priority remains
to protect the publie, and I have considered the representations we have reccived with this
uppermost in mand.

A number of Hon Members have expressed support for the campaigns led by the Bingo
Association and the British Amusement Catering Trades Association (BACTA). | have also
recerved representations {rom the British Beer and Pub Association, the British Association
ol Leisure Parks, Piers and Attractions and the British Casine Association. | wish now 1o
report to the House the government’s response.

While the evidence that has been presented from across the industry is mixed, the
government recognises that many operators have found trading conditions difficult.

There are likely 1o be a range of reasons for the current downturn, While the evidence
presented lo me concentrates almost exclusively on regulatory factors, it attaches lesser or
no weight to a range of other plausible factors such as levels of investment in product
development, longer term structural and technological changes and wider economic lactors.
Whilst it 1s open to government to take action within the framework of the Act, the industry
must recognise and find 1ts own solutions to some of these problems.

Representations have also been made 1o me concerning what were dubbed under the
previous legislation Section 16 and Section 21 machines. Whatever the view in some
sections of the industry of what earlier legislation permitted, there secems little value in
prolongmg that debate now. The current legal position is beyvond doubt.

The new system of regulation established by the Act, and the strict limits it imposes, were
set only after lengthy debate during pre-legislative serutiny, the passage of the Gambling
Bill, and on the relevant secondary legislation, The principal trade bodies, including the
Bingo Association and BACTA, played a full role throughout the passage of this
fezislation. and 1n the public consultation that preceded it.

I must consider the requests for changes within the new framework established by the Act
and agreed recently by Parliament, That framework gives Parliament the (inal say; it is for
the government to decide what proposals should be put to public consultation and then
presented to Parliament for consideration.

[ have concluded that there is strong evidence that the situation in the bingo industry has
been particulgrly acute. Between 31 March 2004 and 31 March 2007 the number of bingo
clubs operating fell from 696 to 634, A further 37 clubs closed during 2007/08, around 6%
of the mdustry,



Colleagues in the House will recognise that bingo clubs fulfil an important social function
in many communities. The 2007 Henlev Report commissioned by the Bingo Association
found that for many people, especially older and retired women, bingo is the main or sole
lersure pursuit outside of the home. Despite the range of dercgulatory measures that we
have already introduced to assist the mdustry, it is ¢clear that the future of bingo ¢lubs in
many communities 1s under threat,

I am persuaded that a number of other special circumstances apply to bingo. These include
the fact that under the industry’s business model there is high demand for machines during
short pertods of the day, which may impair the fair and open conduet of gambling,

I have also noted two additional points made by the Bingo Association that:

» while in recognition of the enhanced social responsibilities imposed by the
Act, casinos, betting shops and adult gaming centres (AGCs) received an
enhanced gaming machine entitlement, bingo halls retained the same machine
entitlement as under the Gaming Act 1968; and.,

e bingo halls provide a softer gambling environment in which gaming machines
are ancillary to bingo.

The Bingo Association has argued that, to help arrest the decline, the number of Category
B3 machines (£1 maximum stake, £300 maximum prize) which bingo halls are permitted
should increase from four currently to as many as 16. In my view this goes too far, An
increase of this proportion would be inconsistent with the precautionary approach that the
government has taken to gambling regulation.

Nevertheless | am persuaded that the sitwation facing the hingo industry 1s sufficiently
grave, and the circumstances surrounding bingo sufficiently distinet, 1o justify considering
whether a smaller increase might be appropriate without jeopardising our principal priority.
which remains to protect the public,

For this reason, | have decided to consult on a proposal to increase to eight the number of
Category B3 machines which bingo clubs may offer. This enhanced entitlement will only
apply to bingo halls which operate a strict over 18s entry policy. If in the light of public
consultation we decide to proceed, we will bring forward the necessary Order. This will he
for Parliament to approve by means of an affirmative resolution.

[ have also been struck by the representations 1 have received from Hon Members on all
sides m support of seaside arcades. Family entertaimment centres. which are not permitted
to offer high stake, high prize Category B gaming machines, form an integral part of many
families™ seaside holidays or day trips. | want to see that continue.

The government has already taken steps to help seaside arcades. In October 2006, 1n
response to requests lor assistance from the industry and a vear earhier than planned, we
increased the stake and prize levels for Category C gaming machines to 30p and £33
respectively. These changes benefited not only seaside arcades, but also pubs. bingo clubs
and AGCs, as well as gaming machine manufacturers and suppliers

l'o give the industry certainty amd 1o enable it to plan properly, we made a commitnient o
review stakesand prizes again in 2009, Howcever, in view of the difficult trading conditions
which many dperators are now reporting. [ have decided on an exceptional basis to bring
forward the planned review by one year [or the lowest calegories of zaming machine —



Categories C and D. Category I machines include 10p stake and £5 prize fruit machines.
as well as traditional seaside amusements like penny falls and crane grabs,

The industry must recognise that this is a one off. I am mindful of the risk that, coming so
soon alter the 2006 changes, an early review could perpetuate a view in some sections of
the induslry that ever increasing stake and prize levels are the only answer to the pressures
it faces. This may lead to tensions in terms ol the licensing objectives, and act as a
disincentive to the industry to explore other ways to freshen its appeal. At the same time, |
understand the need for certainty among manufacturers and operators alike on the date of
future reviews.

In addition, [ am therefore announcing today that | have decided to reinstitute the system ol
trienmial reviews that grew up by custom and practice under the previous legislation, This
will mean that, after the 2009 review (part of which I am bringing forward to this year), the
next review will take place mm 2012,

In view ol the prionty which the industry attaches to an early review, | am adopting a [ast
track process. We are writing today to trade bodies, faith groups and others with an interest
in problem gambling, to invite submissions on what stake and prize levels should apply for
machines in Categorics C and D during the period until 2012,

Having carefully considered these submissions, | will lormulate proposals and, prior to
formal consullation, seek advice from the Gambling Commission on whether any of these
proposals raise concerns in terms of the licensing objectives. There will then be a formal
three month consultation before any legislation is brought forward, Any changes will be for
Parliament Lo approve, again by means of an affirmative resolution. [ intend to complete
the consultation with a view to returning to Parliament with any necessary Order in the
dutumnn.

There is no guarantee that this review process will result in increases. It will be for the
industry to make that case, and for wider stakeholders to state their views.

| have considered carefully whether the evidence that has been presented would justify
extending this carly review to lugh stake, high prize gaming machines in Categories B1,
B2, B3, B3A and B4. In particular, | have carefully ¢onsidered BACTA s call for an
immuediate doubling in the maximum stake on Category B3 machines. found in AGCs and
bimgo halls. from £1 10 £2.

A key element of BACTA s case is that customers have found the Category B3 machine
with its £1 stake and £300 prize unattractive. and that this has led in wrn w customers
migrating {rom AGCs 1o play Category B2 machines (commonly known as fixed odds
bettmg termunals) in betting shops. Little in the way ol convineing evidence has been
submitted to substantiate this claimed migration.

[ have consistently made it clear that I view the growing popularity of Category B2
machines and other high stake, high prize gaming machines with concern. That is why in
March | asked the Gambling Commission to prioritise research in this area. The aim is to
explore the available rescarch which assesses whether there is any evidence:

e ofzcausal links between the availability of high stake, high prize gaming machines
i 4 i - - - o
antd the development of problem gambhing;
e regarding the attraction of these machines to existing problem gamblers:
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Work is already underway and, by the end of July 2008, the Commission will recommend
what, if any, further research i1s needed. The Commission expects to publish the findings from
any [urther work in June 2009,

If evidence emerges that Category B2 machines are a particular problem, 1 will not hesitate to
use the extensive powers under the Act to regulate them mare stringently. In the meantime. |
have concluded that it would not be appropriate to review stake and prize levels for Category B
machines, or to agree 10 BACTA s specific proposal. before the Commuission’s work is
complete and Ministers and Parliament can consider any new findings which emerge. The
government has committed to review stake and prive levels on all categories of machine in
2009, and we will make good on this commitment in respect of Category B machines once the
Commission has reported.

| have also considered carefully a proposal by BACTA that adult gaming centres — arcades
restricted to over 18s found on many high streets — should be permitted to make available
Category B2 machines on a ratio of 20% to the total number of gaming machines provided. in
place of the current hmit of four machines per premiscs.

I have, however, concluded that this proposal would not provide sufficient certainty about the
total number of B3 machines in individual AGC premises, or across the AGC estate as a
whole. It could create the potential for larger machine sheds with significant concentrations of
high stake. high prize gaming machines in easily accessible high street locations. | am
concerned that this could have an adverse impact in terms of the licensing objectives.

I have also considered whether AGCs should benefit from the ncreased machine entitlement |
am proposing for bingo clubs. However, | am not persuaded on the basis of the evidence that
has been presented to me that the same exceptional and special circumstances apply, For
mstance, no evidence has been presented of closures on the scale of those experienced in the
bingo industry, In AGCs. gaming machine play 1s not an ancillary activity, nor is there any
clear evidence of unmet demand for such machines.

While | understand that this will come as a disappomtment to AGCs, they will of course
benefit from any increascs to stake and prize levels of Category C machines. which form the

bulk of their machine offer.

| Ends|
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I have been hearing a complaint by which Luwsury Leisure appeals against
a decision of the Respondent's Licensing Sub-Committee regarding
applications for Adult Gaming Centres (" AGCs") licences.

Applications have been submitted regarding the complainant’s premises
at 11-12 King Street: 58-62 Ocean Road, 527-529 Stanhope Road and 295-
297 Prince Edward Road. All these addresses are in South Shields, The
complainant already holds AGC licences regarding these premises but
sought to subdivide and to licence in relation to the subdivided parts. If
the licences were granted then Luxury Leisure would be permitted Lo
inslall a further 4 B3 gaming machines in each newly created area.

In reaching my conclusions | have taken mtw consideration oral
submissions by Mr Michael Fordham QC for Luxurv Leisure and Mt
James Findlay QC for the Respondent and have also been assisted by
helpful skeleton arguments by both parties, bundles of plans and
photographis aod docamentary evidence. Most impaortantly, 1 have been
able to view all the propertios which has cnabled me to envisage how the
applications would effect the alteration of the propertics

In essence the issue is whether the law permits Luxury Leisure to hold
seperate AGC licences Lor different areas in the same building. 1t is clear it
15 possible that a number of different licences can be held regarding the
same building. In this case; more specifically the question is can you get
two or moere licences for premiises which previoushy had one’ licence?
Deciding that, [ have to decide whether the proposed subdivisions creato
separale premuiges

)
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Section 37 of the Gambling Act 2005 is the starting point of the legal
analysis. It provides that a premises licence is required o make gaming
machines lawhully available for use. Section 152(1){b) provides that a
premises licence cannot be issued regarding premises if a premises licence
already has effect regarding the premises, Section 333(1) provides that, for
the purposes of the Act, “premses™ "meludes wiry place mnd, i particalar— ()
 vessel, and (b) noeelicle”™. A substantial part of Mr Fordham's submissions
rests on that definition and he very strongly urges me to consider that it is
a helptul definition. Indeed, he submits that the Licensing Sub-Committee
fell into error when they stated that they did not find it helpful.

Mr Fordham drew attention to the Gambling Commission's Guidance to
Local Authorities, dated June 2007, where at §7.11 the meaning of the
word “premises” is considered. The paragraph reads:

prennsess s defined as ancluding Cany plaee’. Séctien 152 therefore
prevents more Hian one prenuses licence applying to any place. Bul, there
15 nn reason i principle sohy g single butlding could not be subject to
nore Han one premises licence, provided they are for different parts of the
buslding, and e different parts of the building can reasonably be
regarded s being different preniises. This approach has been ftaken to
allow large, multiple unit prenuses such as a pleasure park. track, or
shepping mall to oblain discrele prennses leences, where appropriote
safeguards are tn piace. However, hcensing autliorities should puy
particular altestion if Hiere are 1ssues about sub-divisions af a stngle
budlding or plot and shonld ensure that mandatory conditions relating o
aceess bebveen premtses are observed.”

That there have been difficulties in considering how the statute ought to
be applied ‘is illustrated by the Gambling Commission consultation on
“split premises”, dated Tune 2008. §2.1 reads:

"While the deforitivn of premises tn the Act is ostensibly wnrestricled, in
the comtext of prenmses licences and e entitlement to machines (wlac
vartes with the type of premises licence), the Commission takes the view
Heat the Act clearly envrsages premitses Hud are distinct entities and
recognizalle as suel. If this were not the case, the different machme
enfitlement provisions woendd be mearingic=s. The policy mtention it
inte the Act 1 to restict Gie nuader of Ingh vrlie nrecdlines per pronnses.
1 wppears to the Commussion that senmw opergtors are adopting an
approacl o the memeng of "prenuses” which deparis from contmon sense
with a4 view to encouriging local aullorties to grant more than one
licence for adiovmg "wnils” and thereby tecrease the number of fugh value
machimes auailable in what 15, b reality (ood, we believe, m law) o single

premises.”

It my judgment it would be wrong of me not to accept that the policy
intentiony ol the Actisas sel oul in $22.01 and | should boar that in mind in
RIVING a purposive interpretation o " premises”, Such an interpretation s

£
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11.
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not inconsistent with Daneed Tlhivarkes o Wiral Borewgly Migestrales Conrt
[2008] EWHC 838 (Admin): that licensing activities shiould be restrained
onlv where necessary | restrain somethig which would Be contrary to
the licensing objectives. This is also consistent with Muojorstake Lintted 3
Crrfrs [2008] UKHL 10,

Taking all of these lactors into comsideration, the fquestion to sk s i
Luxury Lesures proposals, if implemented, would create objectively
recogrisable separate places within the buildings which are the subject of
the applications. 1 can take into account the mattefs the Secretary of State
sets out in the mandatory conditions in the Gambling Act (Mandatory and
Default Conditions) (England and Wales) Regulativns 512007 / 1409, Butin
themselves they do not provide the answer whether in a particular
building premises will be created by implementing the plans.

| regrel to say that having viewed the buildings | do not consider that new
places would be created. The effect would be to create  further
subdivistons in an existing ares; rather like creating a breakfast bar
between the kitchen and living area in a studio fat,

I am not saving that it is never possible to recontigure these buildings as
separate premises, especially since they used to be miade up of separate
postal addresses.

I am conscious that the conclusion 1 have reached 15 different to a
preponderance of licensing authorities. It is however significant that my
opinion is congruent with the Gambling Commission and | would adopl
87.19 of their proposed amended Guidance reparding the appropriale
tactors to be taken into account. In my judgment these factors are already
implicit in the words in the legislaton and do not consttute new
puidance,

It follows that the appeal is to be dismissed,

And T therefore do not have o rale on the technical issue or the direct
access issue. Howewer, inoso far as it is relevant, T agree with the
Respondent’s case regarding direct access bul nol on the technical issue.
[he refreshmont arcad do not in reality prevent direct access and would
not i reality be accessed v members of the public tor purposes othor
than pambling T agree with Luxury Leisure regarding the technical issue,
that the licence could be surrendered and replaced with new. licences.

Simce T have no doubt that plans could be drawr which could effect the
creation of new premises al Lhese addresses, 1 have considered remitling
the applications 10 the Boensing commibttee, The direction | woukd have to

pive wenld be for the committer o consider tevised plans which swondd in
elfecl need o e agrend with the respondints. | will discuss this with
Coninsel,



[submissions on remittal]

T

I have had to consider whether to exercise my discretion to remit o the
Sub-Committee with a  direchion 1o consider revised  plans. The
Respondentauthority is pertectly justified in seeking to protect the public
purse but Iam persuaded that the balance of proportionalite is in the
complainant’s favour and 1 therefore remit,

[submissions on costs|

17.

Being penerous, the technical issue was probably around 15%. The
Respondent is to get its costs with a 15% deduction. There should be
agreement on what the costs are and 15% deducted, to be taxed i
NeCessary

Michael Fordham QC
Shaheed Fatima
Counsel for the Complainant

James Findlay Q.C.
Counsel for the Respondent



